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PLAINTIFFS

BETWEEN

SCHIVO PRECISION LIMITED, SEAMUS KILGANNON AND

DEFENDANTS

JUDGMENT of Mr. Justice Brian J, McGovern delivered on the 274 gav of

e

i. In these proceedings, the plaintiffs seek an injunction and other relief arising

from an alleged infringement of the plaintiffs’ copyright and/or design rights in a

medical waste disposal system which is the subject of ¢ European Community
Trademark no. 011597011 “STERIMED” by the defendants. The plaintiffs also seek
various forms of consequential relief including the ta king of all accounts and inquiries

cluding an account of the defendants’ profits and for damages including aggravated
and/or exemplary damages.

Z. The defendants have brought a motion to stay the proceedings in favour of

N

arbitration. The application is brought pursuant to O 56, r (1) of the Rules of the

Superior Courts, as amended, Article 8(1) of the UNCITRAL Model Law on

A ot

_omrmercial Arbitration, the Arbitration Act 2010 and/or under the
inherent jurisdiction of the court.
3

3. The first named plaintiff and the first named defendant are com panies

registered in Ireland. It is common case that there are a number of agreements which
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agreement (the “MSS agreement™) was entered into on 30V § eptember, 2013, between

> first named plaintiff and the first named defendant,

Law Society

4. The other agree
reseller agreement of 1% September, 2014, (“the reseller 2 agreement”). The first named

defendant was not a party to this agreement which was entered into between
Innovative Healthcare Distribution LLC (“IHD”) and the first named plaintiff. Clause
11(h) of the agreement provided for arbitration in Charlotte, North Carolina, in

accordance with the International Arbitration Rules of the International Centre for

5. On 8" September, 2014, a further agreement was conclude ed; namely, a rider to
the reseller agreement (“the rider agreement™). The parties to this agreement were

IHD, the first named plaintiff and the first named defendant, The rider r agreement

incorporated all the terms of the reseller agreement. Tt also contained a “complete

1

agreement clause” referred to later in para 9 of this judgment.

6. There was a further authorised reseller agreement dated 30" September, 2014,
between THD and the first named plaintiff. The first named defendant is not a party fo

that agreement and it does not appear to contain an arbitration clause.

7. The MSS agreement was terminated by an agreement in writing called a

termination settlement and release agreement dated 30'



“The MES A i hershy termirated and choll e o m S petbe g £ v offect
Fhe MSSA is hereby terminated and shall be of no further force or effect

whereby the provisions in the MSS agreement dealing with intellectual property and

LOU provided for continuing obligations and says:-
“Section 11 (intellectual property) and s 16 (confidentiality) of the IMSST
} b g7 o L i

agreement would survive the termination.”
9. The reseller agreement of 30™ September, 2014, post dates the MSS
agreement and the authorised reseller agreement and rider to the reseller agreement.

Clause 9(f) of the agreement (the complete agreement clause) of 30™ September,

2014, 1s in the following terms:-

[

149

Complete Agreement
This Agreement, together with the Exhibits hereto, contains the entire

Agreement between the Parties and supersedes any pri
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understanding concerning the subje ween the Parties,
neluding any and all return policy terms and conditions that may be presented

to Buyer.

THE TERMS OF ANY PURCHASE ORDER, ORDER

-

ACKNOWLEDGEME!

[, INVOICE, OR OTHER DOCUMENT ISSUEL

s,
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19, Mr Richard Admani (of THD), Mr Dwight Morgan (formerly of SteriMed
Ireland) and Mr Seamus Kilgannon (of Schivo Precision Limited) have deposed to the

fact that the reseller and continuous supply agreements, alt
September, respectively were actually signed on 9™ March and 10 March, 2015,

respectively. The defendants claim that this was done in the context of a desire

~ P ca e - ¥ o T eyans o Aoters IS
between the parties to continue doing business together and allowing the defendants

ited by the plaintiffs,

el

The significance of this is that, if the reseller agreement post dated an earlier reseller
agreement of 30" September, 2014, it was not affacted } by the complete agreement

clause and would leave in place the arbitration clause providing for arbitration in

ks

Charlotte, North Carolina.

5

1. The plaintiffs maintain that 1% September reseller agreement including its rider

o

gt

agreement is a sham and a nullity and not o he first named plaintiff not a party
to the commercial elements of the purported agreement but it is for no purpose a party
& o
to it on account of the known absence of authorit ty of Mr Morgan as agent. The
)

plaintiffs allege that Mr Morgan was in breach of his fiduciary duty to the company

and had fraudulently entered into that agreement on behalf of the first named plaintiff

&

at a time when he was trying to set up a rival venture to the detriment of the plaintiffs

wda
he defendants to establish the existence of the arbitration

iz, Theonusisont

agreement. If it discharges that burden the onus shifts the plaintiffs to show that



the level of judicial

judicial review which

involves the court referring the matter to arbitration where a party established a prima

[~ o P

Jacie case for the existence of an arbitration agreement. The other line of authority

involves a full judicial review where the court makes a final determination on the
existence of an arbitration agreement.
14, The prima facie test was applied by Mac Eochaidh 1in P Elliot & Co Lid (In

which adopted the judgment of Hinkson J in the Canadian Court of Appeal in Gulf

Canada Resources Ltd v Arochen International Lid [1992] BCJ 500, where the

L
learned judge said:-

“The test formulated is that a stay of proceedings should be ordered where: (1)
facl

S

it is arguable that the subject dispute falls within the terms of the arbitration
agreement; and (ii) where it is arguable that a party to the legal proceedings is

a party to the arbitration agreement.”

«

In the course of submissions it was brought to my aftention that in Go Code
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Lid v Capita Business Services Lid [20151 IEHC 673, | had noted Mac Eochaidh I’s

£

approval of Hinkson J’s statement and expressly accepted that interpretation;

however, in my decision in Go Code Lid, 1 expressed the view that there was no

m
e

evidence to suggest that the agreement was either null or void or inoperative or

incapable of being performed. To that extent, | am of the view that the case can be



> present one wher
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greement purportix

agree with the submission of the plaintiff that that remark can

lopt the views expressed by

o

bitration agreement between the parties. I would ad
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Cregan J in that regard in the case of Lisheen Mine v Mullock & Sons (Shipbrokers)

Ltd [2015] IEHC 50 for the reasons set out by the learned judge in that case
i6. There was no dispute between the parties as to which agreements contained

Lot

arbitration clauses and which did not. The real issue is whether the complete
agreement clause in the rider to the reseller agreement has the effect of supp planting

the arbitration clause in the MSS agreement providing for an arbitration in Ireland and

pooty

the authorised reseller agreement and the rider to this agreement whic °h provided for

arbitration in Charlotte, North Carolina in the United States of America.

1

i7. The defendants have discharged the burden of proof in establi shing that those

agreements contained arbitration clauses so the question arises as to whether or not

e

he plaintiffs have discharged the burden of proving that the arbitration clauses are

null and void. In my view, the plaintiffs have failed to discharge that burden. I reach
that conclusion for the following reasons:-

.L

(1) While the court cannot make any final determination on the basis of

disputed facts or affidavit, the three parties who signed the reseller and



While the plaintiffs maintain that Mr M
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nevertheless clear that he had ostensible authority. At all material times
b LV P ' - P, — i avaen A Y
Mr Morgan was the managing director of the first named plaintiff and

a former CEO of its parent SteriMed Holdings Inc and operating

agreements on behalf of the first named plaintiff:-

{a) the MSS agreement dated 307 September, 2013;

{b) the letter of understanding dated 15™ May, 2015;

{c) the authorised reseller agreement of 1% September, 2014,
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greement dated 8" September, 2014;

(e) the authorised reseller agreement of 30 September, 2014; and,
5 the termination settlement and release agreement of 30™ June,

Mr Kilgannon has sworn an affidavit in which he stated that he had no
doubt about Mr Morgan’s authority and capacity to act for and bind the
first named plaintiff. This evidence is uncontradicted. A limited
liability company impliedly authorises an officer of the company to do
all such things as fall within the usual scope of that office: see, Thomas
Williamson Lid v Bailieborough Co-Operative Agricultural Society Ltd

T ,

Unreported, High Court, Costello J, 31% July, 1986). Whether Mr

w-»i
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Morgan was in breach of his duty of care to the company or acted in a



(V) The evidence before the court establishes that, until some time around

September, 2016, the parties continued to have a workin

(vi)  The plaintiffs have not challenged the authority of Mr Morgan to sign
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the agreements set out above other than the reseller agreemen

jo

%

September, 2014, and the rider agreement of 8 September, 2014.

(vil)  The plaintiffs rely, inter alia, on the termination agreement which was

signed by Mr Morgan on behalf of the first named plaintiff

et

18.  Onthe state of the evidence at present, | must conclude that the reseller

agreement of 1™ September, 2014, and the continuous supply agreement of 8™

September, 2014, were signed by the parties on 9 March, 2015 and 10 March,
2015, respectively which was after the reseller agreement of 30" September, 2014,
containing the complete agreement clause. It follows, therefore, that the reseller

agreement of 1* September, 2014, subsequently executed on 9" March, 2015, is valid

&}

N

and contains arbitration clause 11(h) providing for any controversy or claim aris ng

out of or in relation to the contract to be determined by arbitration conducted in

Charlotte, North Carolina in accordance with the International Arbitration Rule

Pt

the International Centre for D

y

Dispute Resolution. The clause also provides that the

agreement shall be governed by the laws of the State of North Carolina.
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